IN ARBITRATION PROCEEDINGS

PURSUANT TO AGREEMENT BETWEEN THE PARTIES

In the Matter of a Controversy )
Between ))
CONTRA COSTA COUNTY, ))
Employer, )) OPINION AND AWARD
and )) FRANK SILVER,
) Arbitrator
PUBLIC EMPLOYEES UNION, LOCAL ONE, )
Union. )) April 25, 2005
RE: Grievance of D.K. ))
)

This dispute arises under the Memorandum of Unaledéng between the above-named
parties. Pursuant to the terms of the MOU, thisitAator was selected to hear the evidence and
to determine the issues.

A hearing was conducted on January 25, 2005, irtide, California, at which time the
parties had the opportunity to examine and crossa@xe witnesses and to present relevant
evidence. Both counsel argued orally at the canatuof the hearing, and the matter was

submitted following receipt of the transcript onidla4, 2005.



APPEARANCES:
On behalf of the Employer:

Kelly M. Flanagan, Deputy County Counsel
Contra Costa County

On behalf of the Union:
Roland M. Katz
Supervising Business Agent/Attorney

Public Employees Union, Local #1

ISSUE

Was the termination of the Grievant, D. K., fostjgause? If not, what is the appropriate
remedy?

PERTINENT PROVISIONS OF THE AGREEMENT

SECTION 36 — PERSONNEL FILES

* % %

Letters of reprimand are subject to the grievamoegdure but shall not be processed past Stepe3sunl
said letters are used in a subsequent dischargigession or demotion of an employee, in which ease
appeal of the letters of reprimand may be consitlatéhe same dime as the appeal of the disciglinar
action. . . .

FACTS

A. Grievant's disciplinary history.

The Grievant has been employed as a detentioicesmworker, performing custodial
services for the Sheriff's Office since 1987. $las been repeatedly counseled for excessive
absenteeism during her employment. Her prior pise includes the following:

A September, 1998 Letter of Reprimand for pocratance.

A 1999 8-month demaotion for inability to follow @&pted rules, practices
and procedures.

A June, 2000 Notice of Proposed Acti@hkdly notice) proposing
reduction in compensation due to excessive abseniedA Final Order was
never implemented with regard to this proposediglise, although the Grievant
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was served with th&kelly notice informing the Grievant of her absenteeism.)

A January 13, 2008kelly notice proposed a 5% reduction in pay for six
months for continued excessive absenteeism. FoitpaSkelly meeting with
Sheriff Warren Rupf, during which the Grievant assuhim that she would
improve her attendance, the discipline was redteedthree month pay
reduction. The letter accompanying the Final Qrdated February 13, 2004,
stated:

“Ms. K-- should not assume that the reduction scqliline reflects a moderation
of the Sheriff’'s position regarding her excessilgsemteeism. It is, rather, an
extension of good faith in the sincerity of Ms.spromise that no further
misconduct will occur. Ms. K-- is on notice, arsdon record as understanding,
that any recurrence of her excessive absenteeifiresiilt in the termination of
her employment.”

B. The March 16, 2004 Letter of Reprimand.

On March 4, 2005, the Grievant’s supervisor, F8edvices Director Jeff Vickers issued
a Cause of Action Report to the Grievant on thésttsit she had “developed a pattern of poor
work performance and discourteous behavior.” Epert detailed a February 20, 2004 written
complaint by the managers of Central Identificat@ervices (CIS) and General Criminalistics
regarding the Grievant’s janitorial services att¢hene lab on Escobar Street. In particular, CIS
manager Roy Marzioli had emailed a complaint that@rievant had gone off on a “tirade”
against one of the clerks in his section, aftercleek had asked the Grievant to vacuum an area
of the building. Marzioli did not witness the ideint himself, but learned of it one or more of
the clerks. According to Marzioli, the clerks sefgently began documenting incidents when
the Grievant took breaks during the one and ahwlfs that she was assigned to clean the
building, reading a newspaper or “standing outiigebuilding smoking prior to coming into the
building to do her job.” (Er. Ex. 1.) The staficdimented eight occasions between January 28

and February 19, 2004 when the Grievant was itiiding for periods ranging from 28



minutes to an hour and 20 minutes, rather tharaadea half hours -- the allocated amount of
time to clean the crime lab. In his complaint, kali stated that the Grievant did not adequately
clean the building, due in large part to the faet she did not work the entire hour and a half
that she was assigned to clean the building (Er1Bx

None of the clerks who provided information updmatr Marzioli based his complaint
testified at the arbitratioh.The Grievant denied that she was rude to th& ghap asked her to
vacuum, and she testified instead that it was lén& evho was rude to her (Tr. 125). She
testified that part of the work at the crime latalved breaking down boxes that were thrown in
the janitor’s closet, out of view of the staff; hewer, this normally took 5-6 minutes (Tr. 123-4;
154). She also said that she had to clean upsiebrn remodeling, but this only happened on
one day (Tr. 124; 152). She testified that on tlast, she was running late and only used the
carpet sweeper, rather than the vacuum cleanethanthis was the day the clerk rudely asked
her to vacuum (Tr. 125).

The March 4 Cause of Action Report also statetildhawo occasions, January 17 and
March 2, 2004, the Grievant had failed to cleargadéely certain medical offices in the
detention facilities. With regard to January 1management memo noted that one of her
supervisors, Jerry Pitlik spoke to her about themaint, but the Grievant denied that this
occurred. With regard to March 2, the Grievantifies that she had been asked to clean the

offices at 6:00 a.m. rather than at her usual tatex in the shift, and that when her supervisor

1 Vickers testified that after receiving the conmpldrom Marzioli, he went to the crime lab and kpdo each of the
clerks individually, and he satisfied himself thiais was a bona fide complaint about poor perfolgeaand attitude
(Tr. 65). Union business agent Arlyn Erdman teslithat he questioned Vickers about who he haedalvith, and
that Vickers said that he talked to the head clenk said that the emailed complaint by Marzioli matdsound
worse than it was. Also, according to Erdman, ¥isksaid he didn’t think it was necessary to talkhe other
clerks (Tr. 114-115).



Charlie Collins told her of a complaint that theahad not been cleaned, she told him that there
were two witnesses who saw her do the cleaningl@9).

The Grievant testified that with the exceptiorhef conversation with Charlie Collins
about cleaning the medical offices on March 2, uygesvisor ever asked her to give her account
of the complaints regarding the crime lab or theliced offices. Vickers testified, however, that
he gave the Cause of Action Report to the Griegari¥larch 5, and that it is his practice to give
an employee the opportunity to read one of thgserte and then to discuss it in detail with the
employee. However, according to Vickers, the Garg\became angry and would not discuss it
with him, and she refused to sign it and walkedaduhe meeting (Tr. 63-4). He documented
this with a note on the Cause of Action Report Whgin evidence (Er. Ex. 6).

The Cause of Action Report went up the chain ofim@and, and the decision was made
to issue a Letter of Reprimand for unbecoming cehbtlased on the conduct detailed in the
report (Er. Ex. 7). A grievance was filed protegtthe Reprimand, and according to business
agent Erdman, there was an agreement with HumaouRees to hold the grievance in abeyance
pending completion of fact-finding over an unsattsbry evaluation issued on May 14. Fact-
finding was not completed prior to the Grievanéstination.

C. The termination.

On October 8, 2004, Sheriff Rupf issued a notifcatended termination, and following a
Kelly hearing the Grievant was terminated effective Oet@®. In addition to summarizing the
Grievant’s disciplinary history, the terminationtioe alleged continued excessive absenteeism,
and, in addition, failure to follow Department madis by reporting to work out of uniform. With

regard to the latter allegation, Vickers testifiadt on some days the Grievant reported to work



in the proper uniform, but on several days she wedfreer a blue smock over the uniform or
improper pants. The uniform shirt has Sheriff'$i€&f patches, which are needed to identify
employees on camera as they enter secure ardas jaflt and the smock covered the patches.
Vickers testified that the problem with pants culated on April 23, 2004 when the Grievant
came to work in improper pants and he told her supear to send her home to get the proper
pants. When asked what type of pants she wasnggdre testified that he “believed” they were
stretch pants (Tr. 56). After Vickers directed bepervisor to send her home, the Grievant
spoke to Commander George Lawrence, who told hgo to Butler Uniforms, which supplies
uniforms for the Department, to buy some pantstarating back the invoice.

Regarding attendance, on September 8, 2004, \&cksued an attendance report for the
period from January 1 to June 30, 2004, during ke Grievant showed 47.98 hours of sick
leave/absent without pay (AWOP) which were not appd Family Medical Leave Act (FMLA)
or workers’ compensation leave. This amount okabs exceeded the 32 hour “baseline level
of absenteeism” for a six month period as set fréhSheriff's Office absenteeism policy.

The parties stipulated that for the period after Eebruary 13, 2004 three-month
reduction of pay for excessive absenteeism urgiiseuance of the September 9 attendance
report, the Grievant was absent for a total of 4&8rs> This February 13 - September 9 time

period covered seven months, although she wasaatiga for approximately one month — July

2 Under the MOU, the Sheriff's Office provides d#ten services workers five uniforms — pants anidtsh per

year. The Grievant testified that she had beemedical leave the previous year when the Departmerthased
uniforms, and that when she came back to work, l@h&ollins told her to buy some dark blue pantkjolw she
purchased at Mervyn’s. She testified that she wearing those pants on April 23 — not stretch pangnd that
Commander Lawrence told her to go to Butler Unifetim buy pants, and to bring back the invoice {118-119.)

3 This total includes 3.75 hours on April 6 whitte tDepartment designated as AWOP. She missechtier eight
hour shift that day due to a workers’ compensatieposition, but for reasons to be discussed, 3otshwere
considered to be unapproved.
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6 through August 3. Her absences during the pevier@ as follows:

1. On February 14, she left 3.75 hours earlytduebloody nose. She testified that she
could not get it to stop and that a nurse, Loilsl ber to go home and lay down (Tr. 130).

2. On February 20, she left 1.5 hours early d&fégrhusband called to tell her that her
cousin had died. The cousin had had brain canodrihe Grievant had helped to care for her in
Pollack Pines on her days off. After the Grieefttwork, she and her husband drove to
Pollack Pines.

3. On March 4, the Grievant left work 6.5 houasledue to chest pains. She went to
County Hospital where an EKG was administered,@nthe recommendation of the medical
staff she went home to rest. Union Exhibit 2 18sit verification form.

4. On April 1, she left work 2.5 hours early. eSbstified that she felt awful and
vomited.

5. On April 6, she was absent the entire shif tiua worker’'s compensation deposition,
scheduled for 10:00 a.m. at her lawyer’s offic&ntioch. She testified that she gave Charlie
Collins a copy of the deposition notice three arrfdays earlier, and she called in on the day of
the deposition to remind them of the deposition (B8, 140). Her shift started at 5:00 a.m., but
she testified that neither Collins nor anyone eighe chain of command told her she should
come in to work before the deposition. She testifurther that her attorney told her she should
come to his office at about 8:00 a.m. for the 1@@0bck deposition, and that if she had come to
work, she would have had to take a shower befenarg, and would only have been there for an
hour and a half (Tr. 140-141). The deposition enaleapproximately 12:45. On this day, the

County designated 3.75 hours of her shift to be AVO



6. On April 28, she left two hours early due toearache.

7. On June 26, she missed the entire shift. t&$idied that she and her husband
received
a 3:00 a.m. phone call that her 21-year-old neplh@wyhom she acted as foster parent from
ages 4 to 18, had been air-lifted to U.C. Davis i@dCenter after having been pushed through
a plate glass window (Tr. 142-144). She called work, and she and her husband went to the
hospital. Insurance records show that the nephasvhespitalized for three days, from June 26-
29, and that the level of care was “acute.” (Ux. %)

8. On June 29, the Grievant missed her entiffé lstause that was the day her nephew
was released from the hospital (Tr. 146).

9. On August 10, she missed an entire shift dwesthma.

10. On September 8, she left 2.5 hours earlyusecher adult daughter, who was living
at home with her 2 %2 year old son, was very sickrageded to go to the hospital, and her
husband could not leave his job to go home andfoatheir grandson (Tr. 148).

POSITIONS OF THE PARTIES

The County

The County argues that the Grievant was propesiyhdrged based on a spectrum of
issues that had arisen over many years. The wefghbitral precedent is that excessive
absenteeism, whether for medical or other legittmaasons, provides a basis for termination
when it continues for a lengthy period of time. [EMor worker's compensation absences are
not at issue; what is at issue are the sporadpanned absences which are disruptive to the

Department’s need to assure that janitorial sesvaze performed.



Here, the Sheriff's excessive absenteeism polioyiges for active monitoring of
absenteeism based upon a six month baseline am®hatGrievant was counseled repeatedly
over the years for excessive absenteeism, givetiea bf reprimand in September, 1998, and a
Skelly notice in June, 2000 which was never implementgiae returned from a year-long leave
of absence in October, 2003, and by January, 2004vas already subject to a proposed
reduction in pay for absenteeism. The length efthy reduction was reduced only after she told
the Sheriff she would try to improve. Very showlfyerwards, she began leaving before her shift
was over. She exceeded the 32 hour baselinedalahuary-June period. She also exceeded the
baseline for February - October, especially congideher one month vacation in July.

Unavoidable absences happen for everyone, bona point the Employer has a right to
have employees come to work regularly so that thekwan get done. Employees who can't
report regularly to work may be terminated, regasdlof the reasons for the absences (excluding
FMLA and workers’ compensation leave).

In addition to the absenteeism problems, the @rietaas had a number of performance
issues. There were complaints from the detenaaiiityy and from the crime lab about the
quality of her work. Although the Grievant seenedestify that she worked out of sight of the
crime lab employees, in the janitor’s closet, dise &estified that the longest it took to break
down boxes was six minutes and that there wasamdyday where there was remodeling debris.
Employees documented periods of 45 minutes to an\wben she was not working. Vickers
investigated the complaints, satisfied himself thate were genuine problems of performance

and attitude. In addition there were problems withtking out of uniform, and for some reason

Emplovyer’s position




the Grievant was unable to follow Department raled procedures. She had previously
demoted for 8 months in 1999 for failure to followes and procedures.

The Grievant was on clear notice in February, 20@4 she could be terminated for
continued excessive absenteeism, and her absenteeitself constituted just cause for
termination. In
addition, her performance issues and rule violatgupport that action. There is no reason to
believe that her attendance or performance willrowp, and for that reason the County argues
that termination should be upheld.

The Union

The Union argues that the key to this case inwotiie absences from February 14
forward, and that those absences don't provideecauterminate. Addressing first, however, the
reprimand for work performance issues, the Emplég#zd to meet its burden by attempting to
make its case entirely by hearsay. Vickers ackadgéd that he had wanted to fire the Grievant
in January, when the Sheriff proposed a six moaghrpduction. His testimony regarding the
reprimand and the uniforms demonstrate that thas isxdividual whose vision was colored by
his desire to terminate this employee. The Codityot rebut Erdman’s testimony that Vickers
told him he only interviewed one clerk at the crilale who said that the Grievant’s conduct
wasn’t as bad as Marzioli’'s email made it seemer&lwas no testimony by the persons involved
with the alleged failure to clean medical officasd Collins did not testify about his
investigation, or lack thereof.

At most, if the reprimand is upheld, it merely emy@tes the potential penalty for conduct
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that followed. Regarding the uniforms, the alleggdconduct is again seen through Vickers’
eyes. Independent of Vickers, the Commander aztbthe Grievant to purchase new pants,
and so he obviously concluded she needed new pbmsaim, the allegation about the uniforms
IS unsupported.

Regarding attendance, it cannot be said that gohognee, even with an absenteeism
problem, can never miss an hour of work due t@#or other matters outside of the
employee’s control. Throwing out the 16 hours onel26 and 29 when she cared for her
nephew, that brings the total to well below the &émpent’s baseline standard of 32 hours. Even
that standard — in a unilaterally
adopted policy — is not intended as a basis tcsbraeone, but to simply indicate a potential
problem. Considering her other absences, witletiteption of August 10, every time she
missed work due to illness she in fact came to vaoidk only left after performing part of her
shift. That in itself shows she was making anretim improve her attendance. After her cousin
died of cancer, she missed only part of one skvign though the MOU allows three to five days
for death of a family member, including a cousirhis shows a genuine effort on her part to
control absenteeism. Regarding her depositioma# a reasonable decision on her part not to
come to work for an hour and a half, before havmghower and leave for her lawyer’s office.
Collins didn't testify to rebut her testimony trehte provided adequate notice regarding the
deposition. Similarly, the situation regarding tteed to come home to care for her daughter’'s
child was beyond her control.

For these reasons, the Union argues that the &ieshould be reinstated and made
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whole.

DISCUSSION

A. The Letter of Reprimand.

Under Section 36 of the MOU, a letter of reprimamaly not be processed past Step 3 of
the grievance procedure, but it may be considdnedied upon in a subsequent disciplinary
action. The evidence is that the March 16 letteeprimand was grieved and was held in
abeyance until the time of the Grievant’s termioati Therefore, it must be considered on the
merits in this proceeding.

The County has relied entirely on hearsay evidemsepport of the reprimand. CIS
manager Roy Marzioli testified concerning the reasior his emailed complaint that the
Grievant had gone on a “tirade” against one ofctbeks in his division, but he did not observe
the incident himself and he got his informatiomfrone or more of the clerks. He also testified
that crime lab employees documented the days wieGtievant cleaned the building for less
than the hour and a half allocated for that assegimNone of the clerks were called as
witnesses to provide direct testimony. In addition direct evidence was provided to support
the allegations that on two occasions the Griefail®d to clean medical areas in the detention
facility. Although two supervisors, Charlie Collimnd Jerry Pitlik, were claimed to have spoken
to the Grievant concerning the complaints, neifugrervisor was called as a witness.

The Grievant essentially denied these complaamd,although some of her testimony
about the details seems somewhat questionable) tiedack of direct evidence to support the
reprimand, it cannot be concluded that the reprinaas warranted. Section 36 provides that

letters of reprimand are subject to consideratidh@same time as subsequent disciplinary
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actions, and the County has failed to sustainutglén of proof in this regard. Therefore, the
March 16 letter of reprimand cannot be consideneslipport of the terminatich.

B. The Grievant's record of absenteeism.

The termination notice cited the Grievant’'s exiea$istory of counselings and
disciplinary action for excessive absenteeism ovach of her seventeen years of employment
with the County. The fact that she had been ensoldgr seventeen years is somewhat
misleading, since at least for the period of 2060ugh 2003, she was off work on approved
medical and/or workers’ compensation leave for nebshe time. During the times when she
was actively employed, her record of absenteeismextremely poor, and after she returned
from a year-long medical leave in October, 2008)ak only until January 13, 2004 before she
was subject to &kelly notice proposing a six-month, 5% reduction in payexcessive
absenteeism. Sheriff Rupf agreed to reduce tlsatpline to a three-month reduction in pay due
to the Grievant's statement that she would impiomeattendance. At the time, the Grievant was
explicitly warned that any recurrence of her exsesabsenteeism would result in termination.
There is no question but that the Grievant wasaiica that she would be terminated if she did
not meet the Department’s expectations of regutendance.

The Grievant’s attendance for the period from Ealy 13, 2004 , the date of the Final

* The termination notice also cited incidents wites Grievant was allegedly out of uniform, culmingtin an

incident on April 23, 2004, when Food Service mamaleff Vickers directed that the Grievant be $emhe to get
proper uniform pants. Mr. Vickers’ previous recoemdation in January to terminate the Grievant veasancepted
by the Sheriff, who decided on a six-month pay o#idn, later reduced to a three-month pay reductidinere
appeared to be mutual hostility in the relationsveen Mr. Vickers and the Grievant. Mr. Vickerstaunt of what
occurred on April 23 was vague in several respeatd,the Grievant contradicted him on importannisi Under
these circumstances it is difficult to rely on Mfickers’ testimony as being entirely objective, ahd County did
not call as witnesses either Commander George lamarer supervisor Charlie Collins, both of whom evdirectly
involved in the April 23 incident. Given the ladf support for Mr. Vickers’ testimony, this allegat of the
termination notice was not sustained.
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Order of the three-month pay reduction, and theofBmt 8, 2004 notice of intent to terminate
must be evaluated in the context of her consistaurd of counseling and discipline for
excessive absenteeism over the entire period afrhetoyment with the County and the
Sheriff's explicit warning that continued excessalisenteeism would result in termination. The
guestion to be considered is what is the apprapstndard by which to measure her
absenteeism during the critical eight month peridtde Sheriff's Office Excessive Absenteeism
Policy sets a baseline level of absenteeism ab8gsHfor a six month period. The Union argues
that this unilaterally adopted baseline does niatbéish a basis for terminating an employee, but
merely identifies a level of absenteeism that [gestt to review. This argument, however,
ignores the Grievant's situation. She had reathedinal step in progressive discipline for
absenteeism, and was on notice that continued gixeesbsenteeism would result in
termination. She also was on notice of the basedtandard in the absenteeism policy, and it
stood to reason, under these circumstances, tbhaedig the baseline could subject her to
termination. The absenteeism policy provides tbamtributing factors and extenuating
circumstances will be considered in each case,’itasdherefore appropriate to consider
extenuating circumstances with respect to the @ns absenteeism. Nevertheless, in the
situation in which the Grievant found herself afebruary 13, 2004, exceeding the baseline
without adequate extenuating circumstances coydogpiately provide grounds for termination.
Between February 13 and September 9 (seven motitesSprievant was absent for a

total of 46.5 hours. She was on vacation for a month during that ieeod, from July 6

® The County has treated as excused absence 4u2s oo April 6, when her workers’ compensation dsfian
was taken, and those hours are not included ird€® hour total. The 3.75 hours which the Countated as
AWORP are included in the total.
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through August 3. Extending the time period todDet 8, the date of ttHs&elly notice, this was
an eight month time period, including one montlvadation. Effectively, therefore, she worked
for seven months after February 13, which correltdea baseline figure of 37.33 hours.

lliness which does not qualify for workers compare or FMLA leave is not an
extenuating circumstance under the policy. Itasalaimed that the Grievant was entitled to
either type of approved leave during 2604.is recognized under arbitral precedent that
excessive absenteeism can be the basis for teraninaven if the absence is due to legitimate
illness. The basic reason that arbitrators haveldpemployers’ right to terminate employees for
excessive absenteeism is that employers must ba@bbunt on employees reporting to work
on a regular basis in order to assure that thessacgwork can get done. Absenteeism is
especially disruptive where, as in this case, tiseaces are sporadic and unpredictable, rather
than for periods of consecutive days, since an eyeplcannot easily find replacements for a
worker who is absent for a day, or part of a délgerefore, the Grievant’s absences due to illness
for all or part of a shift on February 14, MarchAdril 1, April 28, and August 10, totaling 22.75
hours cannot be considered subject to extenuattiognestances under the policy. Similarly,
since she was not entitled to FMLA leave, the 226rk of absence on September 8 to care for
her daughter’s child were not subject to extengatincumstances.

Her explanation for failing to come to work forrpaf the shift on April 6, the day of her
workers’ compensation deposition, was unconvinci8fpe normally reported to work at 5:00

a.m., and there is no reason she could not have stoon that day. The deposition did not start

® She had been absent on approved leave for aftyggarOctober 24, 2002 through October 9, 2003, simel

presumably had not worked the 1,250 hours in 2@2fiired to qualify for FMLA leave in 2004 (see 280
§2611.)
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until 10:00 a.m., and it is unlikely that her lawyeld her that she had to be at his office at 8:00
a.m. Although she testified that Charlie Collind dot instruct her to come in at 5:00 a.m., it is
far from clear what conversation, if any, did tgtace. She testified that she gave him the notice
for a 10:00 a.m. deposition, and he may very wallehassumed that she would come in to work
the first half of her shift. Such an assumptioruldmnot have been unreasonable. The
Department reasonably designated 3.75 hours cAr6 shift as AWOP.

The Union argues that the fact that the Grievassed only 1.5 hours of her shift after
her cousin died shows that she was making seribargseto improve her attendance. However,
the Grievant had been caring for her cousin, whe sudfering from brain cancer, on her days
off, and the cousin’s death was presumably not peeted. It is not clear why she could not
have completed her shift before leaving for P&lIBtes. She was on notice that she could not
miss work, and she could reasonably be expectpthte more importance on fulfilling her
obligation to her job.

The Union argues that the two shifts that the ame missed on June 26 and 29 should
be considered excused. While it may be acceptachtdr absence on June 26, after receiving a
middle-of-the-night call that her nephew/foster sas being airlifted to U.C. Davis Medical
Center following an accident, was at least in palfject to extenuating circumstances, the record
does not show justification for her to miss a sbiftJune 29. The insurance records establish
only that the nephew was hospitalized for threesdagd it was not shown that the injury was
extremely serious. There is no evidence showingitwvas necessary for her to miss work on
the day he was dismissed from the hospital. Aghig,not claimed that she was entitled to

FMLA leave.
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In summary, the evidence does not show that tievémt recognized her obligation to
reliably come to work and to remain her entiretshiifer she assured the Sheriff in February that
she would improve her attendance and after shewaased that further excessive absenteeism
would subject her to termination. In general, &lesences were not subject to extenuating
circumstances, and even if she is given the beokfite doubt with regard to June 26, she still
exceeded the Department baseline for her severhsmohivork. After having been counseled
and disciplined numerous times during her employrf@rexcessive absenteeism, at some point
the Sheriff's Office was not required to continiex mployment. She was on explicit notice
after February 13, 2004 that she would be termiéhBitecontinued excessive absenteeism, and
yet she failed to bring her attendance up to theallenent’s standard. For these reasons, the
Department was justified in terminating her for essive absenteeism.

AWARD
The termination of the Grievant was for just cau$he grievance is denied.

Dated: April 25, 2005

Frank Silver, Arbitrator
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